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e Control Law:

Amendments to the Alcoholic

A Potent Land Use Tool to Fight Late-Night Clubs & Discos

by Barry Mailin'

ocal commumnity groups
in Mew York City have
i a powerful

weapon in the escalating battle
over the siting of new night-
clubs and discotheques in resi-
conflict pits the nghts of club
Oowners 1o open wherever zon-
ing laws permit against the
opposition of local residents
who fear the adverse impact
of after-midnight crowds,
noise and traffic.

The battle is being played
out, not over zoning [aws as
one might expect, but over a
1993 amendment 1o the state
Alcoholic Beverage Control
Law (“ABCL™). Known as the
Padavan Law after one of its
spansors, Sen. Frank Padavan,
the amendment for the first
time gave o local communi-
ties a right to have their views
considered on certam liguor
license applications submined
to the State Liguor Authority
{“SLA™).?

Deiermining
the Pubdic nterest

The statute spells out the
factors to be considered by the
SLA m determining the public

interest. Moreover, the law
bars the SLA from pranting an
om-premises liguor license o
any establishment located
within 500 feet of three or
more existing licensed 5
premises, except if the SLA i
finds, after consultation with
thar the granting of such
license would be in the public
micrest. The statute requires
the SLA to conduct a public
hearing in 500-foot
cases and to state
the reasons for
its findings.
The rele-
vani sections
of the ABCL
were amended
in 1993 w
strengthen and
broaden the SLA’s
ability to consider the impact |
that the ssuance of & proposed |
liguor license would have on
local communities, In a mem-
arandum in suppart of the hill,
another sponsor,
Assemblyman G, Oliver
Koppell, wrote that the
amendment was “pecessary 1o
assure that quality of life |
impacts are fully incorporated |
into the responsible state deci-

| sion-making apparatus.™

Toward this end, the ABCL
specifies centain criteria to be |
considered in determiming the |
public mterest, incloding the
number of licensed premises
in the area, traffic, parking,
noise and any other factors
specified by law or regulation
that are relevant to determine
the public interest of the com- |
mumity.*

The law in effect requires
the SLA to undertake a
comumunity impact
analysis when |
dealing witha |
contested
application.
The impetus
for the change
was a 980
Court of Appeals
case*which held in a
5-2 decision that the SLA did
not have the statutory right to
deny a license because of
potential sdverse community
impacts from noise, parking
and traffic that may be gener-
ated by an establishment oth-

The majority declared that
such quality-of-life issues are
fior the consideration of zoning |

| authorities, not the SLA.

Notwithstanding that the
applicant was secking to open
what was described as the
largest discotheque in New
York City, accommodating
maore than 1400 people, in a
mixed-use neighborhood con-
tnining a substantial residen-
tial population, the Court said
that a “more explicit indica-
tion of legislative
intent... would be required™
before the SLA could consider
community concerns in licens-

The 1993 legislation made
clear that adverse community
impact is a legitimate issue m
Kosnsing "

Turming a Deal Ear
The SLA, however, ini-
tially ignoved this mandate
and tumned a deaf ear to com-
mumity complaints about the
oversaturation of bars, clubs
and discotheques, That is,
until 1996 when the Sobo
community in lower
Manhattan took the SLA to
court after the agency granted
a liquor license to a dis-
cotheque with a capacity of
several hundred patrons. The
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SLA granied this license
despite the existence of 22
bars within 500 feet of the
discotheque and the fact that
the application was opposed
by the local community
board. hundreds of residents,
commumity groups, galleries
and other businesses and by
the local elected officials.

In granting the hcense,
the SLA issued o one-sen-
tence determination that the
license was in the public
interest because the proposed
establishment would generate
employment and ax rev-
enues. Neighborhood groups
and residents filed an Artcle
78 proceeding seeking a
reversal of the agency's deter-
minaton.

Justice Sheila
Abdus-Salaam of the
Supreme Court, New York
County, ruling in favor of the
community in a 1997 deci-
sion, declared thar the
“one-sentence general conchu-
sion that a liguor license will
generate employment and tax
revenues does oot constitute
‘reasons” why this particular
license at thix particular loca-
tion is in the ‘public interest’
*. The Court annulled the
license and found that the
SLA's failure w specify rea-
sons was an error of law,
arbitrary and capricious and
an abuse of discretion.”

The Count criticized the
agency for not engaging in a
balancing of the possible ben-
efit 1o the public from more
Jobs and mxes as opposed 10
the possible detriment o the
community by adding another
licensed premises Lo an area
already saturmed with such
establishments,

Nor did the SLA. the
Court said, give any heed o
the prounids for the commu-
nity opposition, mcluding
expert acoustic and traffic
reports showing that a club
with dancing would increase
noise levels in adjacent resi-
dential aparoments w levels
exceeding the City's Noise
Code and would generate
unduly large amounts of traf-
fic on o murmow cobblestoned
street,

If the SLA"s imterpretation
of “public interest™ was cor-
rect, Justice Abdus-Salaam
warned, then the S00-foot law
would become “wholly evis-
ceraed and rendered @ dead
letter.” The legislatore enacted
the law, the Justice said, to
alleviate the problems caused
by the oversaturation of
neighborhoods by late night
bars and clubs. *The
Authority 15 duty bound o
enforce the stmute consistent
with legislative mtent—and
not 1o enter into & sirained,
tortured and irrational inter-
pretation 1o pursue its own
administrative and extra-leg-
islative fiscal policy,” the
Justice concluded.

The 1997 decision proved
to be a tumning point for
neighborhood associations

ous effects of over-concentra-
tion of late night bars, clubs
and discotheques. [n recem
licensing procesdings, the
SLA now is taking 2 hard
took at the quality-of-life fac-
tors set forth in the Padavan
Law when those issues are
rused by local community
boards and neighborhood
groups and residents. In the
past two years, the SLA has
turned down a number af
spplicants based upon com-
munity concermns regarding
oversaturation of bars and
clubs and mereased late-night
noise and traffic on residen-
tial streets.

This wrmabout by the
agency has produced an
ironic circumstance that no
community advocate previ-
ously would have thought
possible. [n another recent
Supreme Court case in New
York County, & community
organieation in Tribeca joined
forces with the SLA by inter-
vening in an Article 78 pro-
ceeding brought by a
discotheque owners secking
to overturn the agency's
denial of its liguor license
application.’

The club owner was seek-
ing a liquor license for an
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Cantinues from sage I
f00-patron dance club that
shared a party wall with a

1 65-unit residenmial condio-
minium and was located near
other residential buildings. In
this maiter, the SLA con-
cluded that approval of the
application would not be in
the public interest in view af
the maximum occupancy of
the premises, its hours of
operation, the namber of
liquor licenses already issued
in the area. the anticipated
traffic congestion and the
concerns expressed by the
residents.

In its Article 78 proceed-
mg, the club owner asserted
that there was insufficient evi-
dence before the SLA w0
establish that any of the statu-
tory factors under the ABCL
could serve to deny the
licemse application and that
the agency’s determination
was based upon speculation,
factual errors and community
rEssure.

In & decision handed
down in February of this year,
Justice Franklin Weissberg
agreed with the SLA and the
reasoned that “the size and
nature of the operation will
inevitably cause street noise
and taffic that will adversely
residential neighborhood. It
was certainly rational for the
Authority to conclude that the
magnitude, hours and nature
of the proposed operation
made it sufficiently likely that
the club would disrupt the
lives of the many nearby resi-
dents so as 1o warrant the
denial of the application.”

ELEE S —tuoh 1= Loy

Indeed, the Justice said,
“it is hardly speculative 10
conclude that it is likely that
lines of people will form
waiting to enter the club, tha

o & new owner tniggered the
public hearing requirements
of the stmute."

This Article 78 proceed-
ing, brought by a community

lines of cars will be created association, was transferred
dropping parties off or wail- by the Supreme Court
ing for them to exit, that taxis ~ directly to the Appellate
will hover in anticipation of | Division on the ground that it
customers and customers will ‘ presented a question of sub-
stand outside the premises | stantial evidence under CPLR
if the SLA’s interpretation of
“public interest” was correct,
Justice Ahdus-Salaam warned,
then the 500-foot law wouid
become “wholly eviscerated and
rendered a dead letter™
hailing taxis, and that patrons 7804(g). Although the
of the club will make their Appellate Division disagreed
presence known as they leave | that the petition raised such a
and head towards their cars, guestion, it nevertheless
all of which will occur as late |  retained jurisdiction to decide
us three-thirty in the moming. |  all of the issucs.
Even if these customers are | The SLA argued that the
not rowdy, they will necessar- public hearing requirements
ily disrupt the peace and quiet | were inapplicable in this mat-
the neighborhood residents ter because it involved the
are entitled to enjoy.” |  tmmsfer of a license, rather
In reviewing the legisla- than the issuance of a new
tive history of the 1993 l license. The Court rejected
ABCL amendments, Justice this argument, ruling that
Weissberg concluded that the ABCL §64 is not limited by
Legislature “made it clear that |  its language to the issuance of
nity should be of paramount that the law “makes no
concern to the Authority with exception for licenses issued
respect to the issuance of sec- pursuant to either renewals or
tion 64 liquor licenses.” | transfers.” The Count
In another recently explained that it could not
decided case, the Appellate | “discern any logical reason
Division, First Department, why the public should not
weighed in an the debste over | have the same right o & hear-
the Padavan Law when it was ing on the impact of the
called upon to decide the col- transfer of a license from one
lateral issue of whether the | proprietor o another as it has

transfer of an existing heense

on the impact of a license for
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|

previously unlicenced
premises.™

Even though it may be
conducted on the same physi-
cal promises, the proposed
transferee’s business, the
Court said, “may have a
decidedly different impact on
the neighborhood and may
compel a different finding as
o the public interest.” The
Cowrt annulled the liconse
and remanded the maner back
1o the SLA for further pro-
ceedings consistent with the
Padavan Law.

A body of law is begin-
ning to develop over the 1993
amendments to the ABCL.
The issue of where particular
types of businesses should be
sited is usually reserved w
era, but this little konown law
is proving to be a potent land
use weapon for local commu-
nily organizations striving o
maintain the quality of life of
their residents,
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